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IN THE COURT OF THE SPECIAL JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Special Judge, 

Tinsukia

     POCSO Case No. 01 (T) of 2015

U/s 366 (A) I.P.C & 4 OF THE POCSO Act

The State of Assam ......................... Complainant.

-Versus -

 Sri  Tingku Telenga @ Manjay Telenga

S/o-  Sri Narshing Telenga @ Petu Telenga

R/o- Lohari Bengali Goan

P.S-  Tinsukia

District- Tinsukia, Assam      .......................... Accused.

 Appearance: 

Sri B.L Agarwal,

Spl. Public Prosecutor ..........For the Complainant
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Mr N. Prasad,          

                    Advocate               ..................... For the accused.

Date of Argument:   26/04/2018

Date of Judgment:    26/04/2018

         J   U   D   G   M   E   N   T

 PROSECUTION CASE

1. The prosecutrix in this case is aged about 16 years of

old. She has stated that her date of birth is 21/11/1998, but

no documentary evidence has been filed to that effect. 

2. On 09/12/2014, at about 8 am, she was going to the

house of her friend. After sometime, she returned from the

house of her friend and her friend left her at Sivdham, so that

she can take an auto-rickshaw to go to her house. At that

moment, the accused came in a scooty and offered her to

give  a  lift  to  her  house.  It  is  alleged  that  the  prosecutrix

initially  refused  to  take  the  lift.  On  being  forced  by  the

accused,  she  set  on  the  rear  seat  of  the  scooty  of  the

accused. Thereafter, instead of taking her home, the accused

took  her  to  Makum.  She  was  taken  to  the  house  of  an

acquaintance of the accused. There, the accused had forcible

sexual intercourse with the prosecutrix. At midnight on that

day, the accused took the prosecutrix in the scooty and he

wanted  to  drop  her  on  the  road.  But,  this  time,  the

prosecutrix declined to get down from the scooty and then

the accused took her to an unknown place. There, she stayed

with  him  for  one  day.  In  this  way,  the  accused  took  the
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prosecutrix to different places for the next three days. By that

time, ten days had already lapsed. 

3. In  the mean time,  the wife  of  the accused came to

know about the fact that her husband was keeping a girl with

him,  so  she  immediately  came  to  the  house,  where  the

accused had kept the prosecutrix.  The wife of the accused

along with some other women handed over the accused and

the victim girl to the police. Thereafter, on 19/12/2014, the

father of the victim girl was informed about the occurrence

and then he came to the Police Station and lodged the ejahar.

During  the  period  of  investigation,  the  victim  girl  was

subjected to medical examination and she was also sent to

the  court  for  recording  her  statement  u/s  164  Cr.PC.  The

doctor did not find any injury upon the private parts of the

victim girl or upon any part of her body. The doctor reported

that the victim girl was between 18 to 19 years of age. 

POINTS FOR DETERMINATION

 4.   The points for determination in this trial, are as to:-

i. Whether the accused had kidnapped the victim

girl on the day of occurrence? and

ii. Whether  the  accused  had  committed

penetrative sexual assault upon the victim girl and is thereby

punishable u/s 4 of the POCSO Act? 

DECISION AND REASONS THEREOF

5.    In order to prove the case against the accused person,

the  prosecution  side  has  examined  as  many  as  nine

witnesses, including the police investigating officer and the

doctor,  who examined the victim girl.  The defence plea  is
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total  denial.  I  have carefully  gone through the prosecution

evidences. 

6.   Considering the nature of the case, I shall first take up

the  evidence  of  victim  girl.  She  has  supported  the

prosecution case in her evidence. 

7.  During  the  cross  examination,  the  victim  girl  has

stated that she knew the accused since last one year. There

is nothing material in her cross examination, to warrant an

elaborate discussion.

8. The  witness  Sima  Rao  is  the  sister-in-law  of  the

accused. She has stated that the victim girl had come to her

house at the relevant time of occurrence and stayed in her

house for three days. Sima Rao has stated that she did not

have  any  knowledge  about  the  relationship  between  the

victim and the accused. 

9. The witness Sima Rao was declared hostile, as because

she has resiled from her earlier statement made before the

police.  She  had stated  before  the  police  that  the  accused

Tingku Telenga had brought the victim to her house and both

stayed in her house for three days. Sima Rao has also stated

before  the  police  that  the  accused  told  her  that  he  had

married the victim.  Sima Rao,  however,  admitted that  she

had  stated  before  the  police  that  the  former  wife  of  the

accused had come to her house and she asked the victim girl

to go out of the house of this witness. Sima Rao has further

admitted that the victim refused to go out of her house on

being asked by the former wife of the accused and therefore,

the victim was handed over to the police.
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10. The  cross  examination  portion  of  this  witness  has

nothing relevant. 

11. The witness Lina Gowalla has stated that in the month

of December, 2014, the victim and the accused had come to

the house of Sima Rao and stayed there for three days. 

12. Like  the  witness  Sima  Rao,  the  cross  examination

portion  of  Lina  Gowalla  also  does  not  have  anything  to

warrant an elaborate discussion. 

13. Gopal Turi is the father of the victim girl. He has stated

that he had received an information from Langkachi  Police

Outpost that his daughter was detained at Tinsukia P.S and

accordingly, this witness had come to the Tinsukia P.S. Gopal

Turi has stated that his daughter told him in the Police Station

that the accused had kidnapped her. 

14. Like Sima Rao and Lina Gowalla, there is no relevant

facts available in the cross examination of Gopal Turi. 

15. The  witness  Ramesh  Rajak  was  declared  hostile,  as

because  he  has  resiled  from  his  earlier  statement  made

before the police. He has stated before the police that the

accused had brought the victim girl to his house and spent a

night there. In his evidence, Ramesh Rajak has stated that

the prosecutrix had gone to his house one day at about 5 pm.

The prosecutrix reportedly told this witness that she had a

quarrel with her parents and therefore she had come to his

house.  Ramesh  Rajak  has  stated  that  since  he  knew  the

victim girl before that day, he allowed her to stay one night in

his house. 
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16. During  cross  examination,  Ramesh  Rajak  has  stated

that the accused and the victim girl together works in a brick

kiln. 

17. The  witness  Binod  Kumar  Sah  was  also  declared

hostile, as because he denied having stated to the police that

the accused came to his house in search of accommodation,

on the ground that the accused had a love affair with the

victim  girl  and  therefore  she  wanted  a  rented

accommodation. 

18. On being examined by the Ld. Public Prosecutor, Binod

Kr.  Sah has stated that sometime back,  the accused along

with the victim girl  had come to his  house in  search of  a

rented  house.  Binod  Kumar  has  stated  that  the  accused

reportedly wanted a rented house for the prosecutrix. 

19. There is nothing relevance in his cross examination. 

20. The witness Mina Turi is the mother of the victim girl.

Her evidence is similar to that of Gopal Turi, therefore, does

not require an elaborate discussion. Mina Turi also came to

know  that  her  daughter  was  detained  at  Tinsukia  Police

Station. Mina Turi has quoted her daughter, as saying to her

that she was kidnapped by the accused. 

21. The I.O has spoke about the investigation of the case. 

22. In the instant case, the victim girl has claimed that she

was born on 21/11/1998. She also claimed that she had in her

possession  necessary  documents  to  prove  that  fact.  But,

unfortunately in the instant case, no such documents have

been seized by police nor any such documents have been

filed by the victim girl. At this stage, I have reasons to hold
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that the medical evidence pertaining to the age of the victim

girl  would  be  a  relevant  fact.  The  doctor  opined  that  the

victim  was  about  18  to  19  years  of  old  at  the  time  of

occurrence.

23. The evidence of the victim girl clearly shows that for a

period of 10 days was kept moving from one place to another

in the company of the accused, but she never tried to run

away.

24. At  this  stage  I  shall  rely  upon  a  judgment  of  the

Hon,ble Supreme Court which was delivered in Shyam And

Another vs State Of Maharashtra (AIR 1995 SC 2169)

25. The facts of the case before the Apex court are –

 “The  accuseds  were  young  people  at  the  time  of  the

commission of  the offence in the year 1984.  Out of  them,

Shyam, A-1 wanted to marry the prosecutrix, Lalita. He made

a proposal  to  her  about  two to  three  months  prior  to  the

occurrence  which  was  spurned  by  her.  On  the  day  of  the

occurrence,  she  was  incidentally  at  the  common  tap  for

washing  clothes  and  to  fetch  water  back  home.  The

appellants riding their respective bicycles came at that time

and at their asking she sat on the carrier of the bicycle of

Suresh.  A-2  and  Shyam,  A-l  followed  that  bicycle  as  if

escorting. The prosecutrix was taken to a room in the house

of  someone  where  she  was  made  to  perform  a  ritual

signifying marriage between her and Shyam, A-l. The mother

of the prosecutrix finding the girl missing reported the matter

to  the  police  and  on  its  activation  the  prosecutrix  was

recovered from that room along with Shyam the appellant.

This is the sum and substance of the prosecution case.” 

26. Upon the said facts,  the Hon,ble Supreme Court  has
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held  as under –

“Normally,  her  statement  in  that  regard  would  be

difficult to dislodge, but having regard to her conduct, as also

the manner of the so-called "taking", it does not seem that

the prosecutrix was truthful in that regard. In the first place,

it is too much of a coincidence that the prosecutrix on her

visit  to  a common tap,  catering to  many,  would  be found

alone, or that her whereabouts would be under check by both

the appellants/ accused and that they would emerge at the

scene  abruptly  to  commit  the  offence  of  kidnapping  by  "

"taking"  her  out  of  the  lawful  guardianship  of  her  mother.

Secondly, it is difficult to believe that to the strata of society

to which the parties belong, they would have gone unnoticed

while proceeding to the house of that other. The prosecutrix

cannot be said to have been tied to the bicycle as if a load

while  sitting  on  the  carrier  thereof.  She  could  have  easily

jumped off. She was a fully grown up girl may be one who

had yet not touched 18 years of age, but, still she was in the

age of discretion, sensible and aware of the intention of the

accused Shyam, That he was taking her away for a purpose.

It was not unknown to her with whom she was going in view

of his earlier proposal. It was expected of her then to jump

down from the bicycle, or put up a struggle and, in any case,

raise an alarm to protect herself. No such steps were taken by

her. It seems she was a willing party to go with Shyam the

appellant on her own and in that sense there was no "taking"

out  of  the  guardianship  of  her  mother.  The  culpability  of

neither  Shyam,  A-1  nor  that  of  Suresh,  A-2,  in  these

circumstances, appears to us established.”

27. Reverting to the case in hand, even if I assume that the

victim girl  was 16 years at the time of occurrence, even then
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I  have found that she had already developed her sense of

judgment. Unless, the contrary is proved, a girl of her age is

supposed to know the consequence of staying with a man at

different places. I have reasons to hold that the evidence of

the  prosecutrix  fails  to  inspire  confidence.  Her  evidence

stands  at  the  edge  of  reasoning.  I  refused  to  believe  her

evidence. Now, I have reasons to hold that the prosecution

side has failed to prove that the accused had kidnapped the

victim girl.  Regarding the age also,  I  have reasons to hold

that at the relevant time of occurrence, the victim was 18 to

19 years of old. Therefore, the prosecution side has failed to

prove the charge u/s 4 of the POCSO Act against the accused

person. I have no doubt that in the instant case, the victim

girl was a consenting part to the act of the accused. 

       ORDER

28.  That being the position, the accused Tingku Telenga

Manjay  Telenga  is  found  not  guilty  and  accordingly  the

accused  is acquitted from this case.  

    Given under my hand and seal of this Court on this

26th day of April, 2018.

 (P.J. Saikia)

  Special Judge

                        Tinsukia 

Dictated & corrected by me.  

                Special Judge     

        Tinsukia



10

 

A   P   P   E   N   D   I   X

PROSECUTION WITNESSES

1. PW1 - Dr. Maya Rani Das

2. PW2  -  Smti Seema Rao

3. PW3 -  Smti Leena Gowala

4. PW4 -  Smti Anisha Turi

5. PW5 -  Sri Gopal Turi

6. PW6 - Sri Ramesh Rajak

7. PW7 - Sri Binod Kr Shah

8. PW8 - Smti Mina Turi

9. PW9 - Smti Sunita Deka, S.I

PROSECUTION EXHIBITS

1.      Ext.1- Medical report

2.      Ext. 2-  Laboratory report

3.      Ext. 3- Radiological report

4.      Ext. 4- Statement recorded by magistrate

5.      Ext. 5- Ejehar

6.      Ext. 6- Sketch map
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7.      Ext. 7- Charge sheet

8.      Ext. 8 - Statement of Smti Sima Rao

9.      Ext. 9 - Statement of Ramesh Rajak

10.     Ext. 10- Statement of Binod Kr Shah

DEFENCE WITNESS

None. 

Special Judge

             Tinsukia


